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DETAILED ACTION 

Acknowledgment is made of the receipt and entry of the amendment filed on 26 
December 2007 with the amendment of claims 12,17 and 21 . 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Election/Restrictions 

Claims 12-15, 17-22 and 24-29 are currently pending. 

This application contains claims 18, 20, 25 and 27-29 drawn to an invention 
nonelected with traverse in the reply filed on 4 December 2006. A complete reply to the 
final rejection must include cancellation of nonelected claims or other appropriate action 
(37 CFR 1 .144) See MPEP § 821 .01 . 

Claims 18, 20, 25 and 27-29 are withdrawn from further consideration pursuant 
to 37 CFR 1 .142(b), as being drawn to a nonelected inventions, there being no 
allowable generic or linking claim. Applicant timely traversed the restriction (election) 
requirement in the reply filed on 4 December 2006. 

Claims 12-15, 17, 19, 21, 22 and 24 are under examination. 

Claim Objections 

Claim 22 is objected to because of the following informalities: claim 22 recites 
"preservative" as an additional ingredient; however, newly amended claim 12 now 
recites "a preservative" as one of the primary ingredients in the composition claimed. If 
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Applicant intends that an additional preservative is to be added to the base composition, 
claim 22 should be amended to reflect this. If not, then "preservative" in claim 22 
should be deleted. Appropriate correction is required. Newly applied as necessitated 
by amendment. 



Claim Rejections - 35 USC § 102 

Claims 12, 17, 19 and 21 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Bartholomew et al. (U, "Kombucha Aftershave" in Kombucha Tea for your 
Health and Healing. Gateway Books: Bath, 1998). Newly applied as necessitated by 
amendment. 

Bartholomew teaches kombucha aftershave comprising orange flower water in 
an amount of 250 ml, which reads on a cosmetically acceptable carrier, kombucha 
vinegar in an amount of 10 ml, which reads on kombucha in an amount of 0.001% (w/w) 
to 100% (w/w) and in an amount of between 0.01% (w/w) and 20% (w/w), and vodka in 
an amount of 25 ml, which reads on a preservative (See page "Kombucha Aftershave" 
on the bottom of the page) and that the ingredients are combined, which reads on 
cosmetically acceptable carrier is mixed with kombucha and a preservative. Please 
note that claim 19 states that the kombucha may be part of or contained within an 
encapsulation material or may be adsorbed onto a matrix; however, due to the 
language, "may", this is not required. Therefore, the teachings of Bartholomew read on 
this limitation in claim 19. 

Therefore, the reference anticipates the claimed subject matter. 
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Claim Rejections - 35 USC § 103 

Claims 12-15, 17, 21 and 24 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Bartholomew (U), in view of Blanc (V*, "Characterization of the Tea 
Fungus Metabolites". Biotechnology Letters, Vol. 1, No. 2 (February 1996), pp. 139-142) 
and http://www.medicinalfoodnews.eom/vol01/issue5/k tea (W*, "Kombucha Tea". 
Medicinal Food News. No. 16 (October 1996), page 1). Newly applied as necessitated 
by amendment. 

Bartholomew teaches kombucha aftershave comprising orange flower water in 
an amount of 250 ml, which reads on a pharmaceutically acceptable carrier, kombucha 
vinegar in an amount of 10 ml, which reads on kombucha in an amount of 0.001% (w/w) 
to 100% (w/w) and in an amount of between 0.01% (w/w) and 20% (w/w), and vodka in 
an amount of 25 ml, which reads on a preservative (See "Kombucha Aftershave"). 
Bartholomew further teaches that the aftershave is will prevent "barber's rash". Please 
note that barber's rash is actually an infection caused by Staphylococcus aureus and 
that this bacteria also causes pimples (a mild form of acne). 

Blanc teaches that tea fungus (kombucha) is a symbiotic culture of at least three 
microorganisms and that kombucha is traditionally grown on black tea with sucrose for 7 
days and that longer incubations results in increasing production of acetic acid and in 
the formation of a mild vinegar (See "Summary" and "Introduction" on page 139). 

http://www.medicinalfoodnews.eom/vojQ1/issue5/k tea teaches that kombucha 
tea is produced by the fermentation of sweetened black tea and carried out by a 
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kombucha mushroom or tea-fungus. 

http://www.medicinalfoodnews.eom/vol01/issue5/k tea further teaches that kombucha 
tea is useful for treating skin conditions including acne and psoriasis. 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to modify the composition taught by Bartholomew to provide the 
instantly claimed invention because at the time the invention was made, aftershave that 
is capable of preventing "barber's rash" , which is caused by the same bacteria that 
causes mild acne, wherein the aftershave comprises a pharmaceutically acceptable 
carrier, kombucha vinegar in the amount claimed and a preservative was known, as 
clearly taught by Bartholomew, as was that tea fungus (kombucha) is a symbiotic 
culture of at least three microorganisms and that kombucha is traditionally grown on 
black tea, as clearly taught by Blanc, as was that that kombucha tea is produced by the 
fermentation of sweetened black tea and carried out by a kombucha mushroom or tea- 
fungus and that that kombucha tea is useful for treating skin conditions including acne 
and psoriasis, as clearly taught by 

http://www.medicinalfoodnews.eom/vol01/issue5/k tea . Since it was known in the art 
that the most common kombucha is that grown on black tea and that black tea 
kombucha is useful for treating skin and skin conditions, such as acne and psoriasis, it 
would have been obvious to use kombucha grown on black tea in the composition 
taught by http://web.archive.Org/web/7http://users.bestweb.net/~om/kmi/skin-hair.html . 

One of ordinary skill in the art would have been motivated to make the kombucha 
vinegar used in the aftershave composition taught by Bartholomew by using black tea 
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because at the time the invention was made, it was known that black tea is commonly 
used to grow kombucha, as clearly taught by 

http://www.medicinalfoodnews.eom/vol01/issue5/k tea , as was that black tea kombucha 
is useful for treating skin and skin conditions, such as acne, as clearly taught by 
http://web.archive.Org/web/7http://users.bestweb.net/~om/kmi/skin-hair.html . 

Finally, one would have had a reasonable expectation of success to use 
kombucha made from black tea to provide the following beneficial skin care composition 
to gain the benefits of individual components as part of a composition for application to 
the skin: black tea kombucha, a pharmaceutically acceptable carrier and a preservative 
to make a composition for application and treatment of the skin because at the time the 
invention was made, the combination of kombucha vinegar, in the amount claimed, a 
pharmaceutically acceptable carrier and a preservative was known, as clearly taught by 
Bartholomew, as was that tea fungus (kombucha) is a symbiotic culture of at least three 
microorganisms and that kombucha is traditionally grown on black tea, as clearly taught 
by Blanc, as was that that kombucha tea is produced by the fermentation of sweetened 
black tea and carried out by a kombucha mushroom or tea-fungus and that that 
kombucha tea is useful for treating skin conditions including acne and psoriasis, as 
clearly taught by http://www.medicina lfoodnews .eom/vol01/issue5/k tea . 

Based upon the beneficial teachings of the cited references, the skill of one of 
ordinary skill in the art, and absent evidence to the contrary, there would have been a 
reasonable expectation of success to result in the claimed invention. 

Accordingly, the claimed invention was prima facie obvious to one of ordinary 



Application/Control Number: 10/523,333 Page 7 

Art Unit: 1655 

skill in the art at the time the invention was made, especially in the absence of evidence 
to the contrary. 

Claims 12, 17, 19, 21, 22 and 24 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Bartholomew et al. (U), in view of 

http://web.arch ive.orti/web/7http://www.dr-lautenschlaeqer.de/liposomes.htm (X*, 
'Liposomes: Innovative concepts lead to success'), Delrieu et al. (A*, US Patent 
Publication Number: 5,962,015) and Vermeer (B, US Patent Number: 5,653,970). 
Newly applied as necessitated by amendment. 

Bartholomew teaches kombucha aftershave comprising orange flower water in 
an amount of 250 ml, which reads on a pharmaceutically acceptable carrier, kombucha 
vinegar in an amount of 10 ml, which reads on kombucha in an amount of 0.001% (w/w) 
to 100% (w/w) and in an amount of between 0.01% (w/w) and 20% (w/w), and vodka in 
an amount of 25 ml, which reads on a preservative (See "Kombucha Aftershave"). 
Bartholomew further teaches that the aftershave is will prevent "barber's rash". Please 
note that barber's rash is actually an infection caused by Staphylococcus aureus and 
that this bacteria also causes pimples (a mild form of acne). 

htt p://web.archive.Org/web/7http:/ /www.dr-l autenschlaeger.de/liposomes.htm 
teaches that liposomes are typical vehicles that are able to transport dermatological and 
cosmetic active agents of different types, wherein the active agents are encapsulated 
and protected against environmental influence, that liposomes spread out in the horny 
layer of the skin and form depots of active agents. 
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Delrieu teaches that lecithin-type liposomes provide excellent stability for 
cosmetic and pharmaceutical compositions. Delrieu further teaches that liposomes can 
serve as vectors for alpha-hydroxy acids and show no aggregation even after several 
months of storage at pH 2 (See abstract). Delrieu further teaches that some agents that 
may be incorporated into the liposomes of the invention comprise antioxidants, free 
radical scavengers, topically active enzymes, antioxidants, exfoliative retinoids, such as 
retinol and retinol esters, purified plant extracts and plant proteins, animal proteins, such 
as collagen, moisturizers, and perfumes (See column 7, lines 20-37). Delrieu further 
teaches that liposomes and incorporated ingredients may be incorporated into cosmetic 
formulations in the form of cream, lotion, toners, astringents, powders and skin 
cleansing compositions (See column 7, lines 59-66). Delrieu further teaches that these 
lecithin-type liposomes may be combined with surfactants and that they are stable in the 
presence of surfactants (See column 10, "Test D: Solvent and Surfactant Stability"). 

Vermeer teaches a personal product composition comprising all of the claimed 
ingredients in claim 22 (See columns 14 and 15 for examples of surfactants, see 
column 33, line 60 for an example of an antifoaming agent, see columns 31 and 32 for 
examples of emulsifiers, plant and marine extracts, fatty substance obtained by 
extraction or synthesis and emollients, see column 35 for both alpha- and beta-hydroxy 
acids, column 36 for thickening agents (both anionic and non-ionic), see column 37, line 
49-60 as examples of moisturizing agents and tissue extract, see column 38 for water or 
fat-soluble active principles, vitamins, coloring agent (colorant), perfume, 
sunscreens/UV absorbers (sun filter), opacifiers, organic solvents, and adjuvants, see 
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column 30 for softener and silicone (line 67), see column 34 for gel-forming or viscosity- 
increasing polymers, column 40, line 36 for a sequestering agent (EDTA) and column 
41, lines 23-33 for antioxidants, stabilizers and preservatives, such as BHT/BHA). 
Vermeer further teaches that personal product composition may be in the form of an 
aftershave (See column 46, lines 62-64). 

Bartholomew does not teach that kombucha may be part of or contained in a 
liposome, nor does Bartholomew teach a composition further comprising the ingredients 
of claim 22. However, it would have been obvious to one of ordinary skill in the art at 
the time the invention was made to modify the composition taught by Bartholomew to 
provide the instantly claimed invention because at the time the invention was made, 
aftershave that is capable of preventing "barber's rash" , which is caused by the same 
bacteria that causes mild acne, wherein the aftershave comprises a pharmaceutically 
acceptable carrier, kombucha vinegar in the amount claimed and a preservative was 
known, as clearly taught by Bartholomew, as was that liposomes are typical vehicles 
that are able to transport dermatological and cosmetic active agents of different types 
across the horny layer of the skin and form depots of active agents, that lecithin-type 
liposomes provide excellent stability for cosmetic and pharmaceutical compositions and 
that liposomes can serve as vectors for alpha-hydroxy acids, as clearly taught by 
http://web.archive.Org/web/7http://www .dr-iautenschlaeqer.de/liposomes.htm and 
Delrieu, as was that the additional ingredients claimed in claim 22 were known to be 
combinable in aftershave compositions, as clearly taught by Vermeer. Since it was 
known in the art that liposomes and the ingredients taught by Vermeer were useful for 
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application to the skin, it would have been obvious to combine these ingredients with 
kombucha to provide the instantly claimed invention. 

One of ordinary skill in the art would have been motivated to combine kombucha, 
a preservative and a cosmetically acceptable carrier with liposomes and the ingredients 
of claim 22 because at the time the invention was made, it was known that kombucha, a 
preservative and a cosmetically acceptable carrier with liposomes and the ingredients of 
claim 22 were all useful for providing a skin care composition and were all useful 
ingredients in application to the skin, as clearly taught by the above references. 

Finally, one would have had a reasonable expectation of success to use 
kombucha, a preservative and a cosmetically acceptable carrier in combination with 
liposomes and the ingredients of claim 22 to provide the following beneficial skin care 
composition to gain the benefits of individual components as part of a composition for 
application to the skin: kombucha, a preservative, a cosmetically acceptable carrier, 
liposomes and the ingredients of claim 22 to make a composition for application and 
treatment of the skin because at the time the invention was made, the combination of 
kombucha vinegar, in the amount claimed, a pharmaceutical^ acceptable carrier and a 
preservative was known, as clearly taught by Bartholomew, as was that liposomes are 
typical vehicles that are able to transport dermatological and cosmetic active agents of 
different types across the horny layer of the skin and form depots of active agents, that 
lecithin-type liposomes provide excellent stability for cosmetic and pharmaceutical 
compositions and that liposomes can serve as vectors for alpha-hydroxy acids, as 
clearly taught by http://web.arch ive.orq/web/7http:/7www.dr- 
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lautenschlaeger.de/liposomes.htm and Delrieu, as was that the additional ingredients 
claimed in claim 22 were known to be combinable in aftershave compositions, as clearly 
taught by Vermeer. 

It is prima facie obvious to combine two compositions each of which is taught by 
the prior art to be useful for the same purpose, in order to form a third composition to be 
used for the very same purpose.... [T]he idea of combining them flows logically from 
their having been individually taught in the prior art." In re Kerkhoven, 626 F.2d 846, 
850, 205 USPQ 1069, 1072 (CCPA 1980); In re Crockett, 279 F.2d 274, 126 USPQ 186 
(CCPA 1960); and Ex parte Quadranti, 25 USPQ2d 1071 (Bd. Pat. App. & Inter. 1992). 
As the court explained in Crockett , the idea of combining them flows logically from their 
having been individually taught in prior art. Therefore, since each of the references 
teach kombucha, a cosmetically acceptable carrier, a preservative, liposomes, and the 
ingredients of claim 22, particularly surfactants, are effective ingredients in compositions 
for treating skin and that liposomes are an effective carrier of active ingredients across 
the skin barrier, it would have been obvious to combine these ingredients with the 
expectation that such a combination would be effective in skin care compositions. 
Thus, combining them flows logically from their having been individually taught in prior 
art. 

Based upon the beneficial teachings of the cited references, the skill of one of 
ordinary skill in the art, and absent evidence to the contrary, there would have been a 
reasonable expectation of success to result in the claimed invention. 
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Accordingly, the claimed invention was prima facie obvious to one of ordinary 
skill in the art at the time the invention was made, especially in the absence of evidence 
to the contrary. 

Claims 12-15, 17, 19, 21, 22 and 24 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Bartholomew (U), in view of Blanc (V*, "Characterization of the 
Tea Fungus Metabolites". Biotechnology Letters, Vol. 1, No. 2 (February 1996), pp. 139- 
142), http://www.medicinalfoodnews.eom/vol01/issue5/k tea (W*, "Kombucha Tea". 
Medicinal Food News. No. 16 (October 1996), page 1), 

http://web.arehive.Org/webr/http://www.dr-lautenschlaeqer.de/liposomes.htm (X*, 
'Liposomes: Innovative concepts lead to success'), Delrieu et al. (A*, US Patent 
Publication Number: 5,962,015) and Vermeer (B, US Patent Number: 5,653,970). 
Newly applied as necessitated by amendment. 

Bartholomew teaches kombucha aftershave comprising orange flower water in 
an amount of 250 ml, which reads on a pharmaceutically acceptable carrier, kombucha 
vinegar in an amount of 10 ml, which reads on kombucha in an amount of 0.001% (w/w) 
to 100% (w/w) and in an amount of between 0.01% (w/w) and 20% (w/w), and vodka in 
an amount of 25 ml, which reads on a preservative (See "Kombucha Aftershave"). 
Bartholomew further teaches that the aftershave is will prevent "barber's rash". Please 
note that barber's rash is actually an infection caused by Staphylococcus aureus and 
that this bacteria also causes pimples (a mild form of acne). 
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Blanc teaches that tea fungus (kombucha) is a symbiotic culture of at least three 
microorganisms and that kombucha is traditionally grown on black tea with sucrose for 7 
days and that longer incubations results in increasing production of acetic acid and in 
the formation of a mild vinegar (See "Summary" and "Introduction" on page 139). 

http://www.medicinalfoodnews.com/volQ1/issue5/k_tea teaches that kombucha 
tea is produced by the fermentation of sweetened black tea and carried out by a 
kombucha mushroom or tea-fungus. 

http://www. medicinalfoodnews.eom/vol01/issue5/k tea further teaches that kombucha 
tea is useful for treating skin conditions including acne and psoriasis. 

Bartholomew does not teach that kombucha is produced by the fermentation of 
black tea. However, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to modify the composition taught by Bartholomew to 
provide the instantly claimed invention because at the time the invention was made, 
aftershave that is capable of preventing "barber's rash" , which is caused by the same 
bacteria that causes mild acne, wherein the aftershave comprises a pharmaceutically 
acceptable carrier, kombucha vinegar in the amount claimed and a preservative was 
known, as clearly taught by Bartholomew, as was that tea fungus (kombucha) is a 
symbiotic culture of at least three microorganisms and that kombucha is traditionally 
grown on black tea, as clearly taught by Blanc, as was that that kombucha tea is 
produced by the fermentation of sweetened black tea and carried out by a kombucha 
mushroom or tea-fungus and that that kombucha tea is useful for treating skin 
conditions including acne and psoriasis, as clearly taught by 
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http://www.medicinaifoodnews.eom/voi01/issue5/k tea . Since it was known in the art 
that the most common kombucha is that grown on black tea and that black tea 
kombucha is useful for treating skin and skin conditions, such as acne and psoriasis, it 
would have been obvious to use kombucha grown on black tea in the composition 
taught by http://web.archive.Org/webr/http://users.bestweb.net/~om/kmi/skin-hair.html . 

One of ordinary skill in the art would have been motivated to make the kombucha 
vinegar used in the aftershave composition taught by Bartholomew by using black tea 
because at the time the invention was made, it was known that black tea is commonly 
used to grow kombucha, as clearly taught by 

http://www.medicinalfoodnews.eom/vol01/issue5/k tea , as was that black tea kombucha 
is useful for treating skin and skin conditions, such as acne, as clearly taught by 
htlp | f web f i!-chive.org/webr/http://users. bestweb.net/~om/kmi/skin-hair.html. 

Finally, one would have had a reasonable expectation of success to use 
kombucha made from black tea to provide the following beneficial skin care composition 
to gain the benefits of individual components as part of a composition for application to 
the skin: black tea kombucha, a pharmaceutical^ acceptable carrier and a preservative 
to make a composition for application and treatment of the skin because at the time the 
invention was made, the combination of kombucha vinegar, in the amount claimed, a 
pharmaceutical^ acceptable carrier and a preservative was known, as clearly taught by 
Bartholomew, as was that tea fungus (kombucha) is a symbiotic culture of at least three 
microorganisms and that kombucha is traditionally grown on black tea, as clearly taught 
by Blanc, as was that that kombucha tea is produced by the fermentation of sweetened 
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black tea and carried out by a kombucha mushroom or tea-fungus and that that 
kombucha tea is useful for treating skin conditions including acne and psoriasis, as 
clearly taught by http://www.medicinalfoodnews.eom/vol01./issue5/k tea . 

Bartholomew does not teach that kombucha may be part of or contained in a 
liposome, nor does Bartholomew teach a composition further comprising the ingredients 
of claim 22. However, http ://web .arch ive .orq/web/*/http ://www.d r- 
lautenschlaeger.de/iiposomes.htm teaches that liposomes are typical vehicles that are 
able to transport dermatological and cosmetic active agents of different types, wherein 
the active agents are encapsulated and protected against environmental influence, that 
liposomes spread out in the horny layer of the skin and form depots of active agents. 

Delrieu teaches that lecithin-type liposomes provide excellent stability for 
cosmetic and pharmaceutical compositions. Delrieu further teaches that liposomes can 
serve as vectors for alpha-hydroxy acids and show no aggregation even after several 
months of storage at pH 2 (See abstract). Delrieu further teaches that some agents that 
may be incorporated into the liposomes of the invention comprise antioxidants, free 
radical scavengers, topically active enzymes, antioxidants, exfoliative retinoids, such as 
retinol and retinol esters, purified plant extracts and plant proteins, animal proteins, such 
as collagen, moisturizers, and perfumes (See column 7, lines 20-37). Delrieu further 
teaches that liposomes and incorporated ingredients may be incorporated into cosmetic 
formulations in the form of cream, lotion, toners, astringents, powders and skin 
cleansing compositions (See column 7, lines 59-66). Delrieu further teaches that these 
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lecithin-type liposomes may be combined with surfactants and that they are stable in the 
presence of surfactants (See column 10, "Test D: Solvent and Surfactant Stability"). 

Vermeer teaches a personal product composition comprising all of the claimed 
ingredients in claim 22 (See columns 14 and 15 for examples of surfactants, see 
column 33, line 60 for an example of an antifoaming agent, see columns 31 and 32 for 
examples of emulsifiers, plant and marine extracts, fatty substance obtained by 
extraction or synthesis and emollients, see column 35 for both alpha- and beta-hydroxy 
acids, column 36 for thickening agents (both anionic and non-ionic), see column 37, line 
49-60 as examples of moisturizing agents and tissue extract, see column 38 for water or 
fat-soluble active principles, vitamins, coloring agent (colorant), perfume, 
sunscreens/UV absorbers (sun filter), opacifiers, organic solvents, and adjuvants, see 
column 30 for softener and silicone (line 67), see column 34 for gel-forming or viscosity- 
increasing polymers, column 40, line 36 for a sequestering agent (EDTA) and column 
41, lines 23-33 for antioxidants, stabilizers and preservatives, such as BHT/BHA). 
Vermeer further teaches that personal product composition may be in the form of an 
aftershave (See column 46, lines 62-64). 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to modify the composition taught by Bartholomew to 
provide the instantly claimed invention because at the time the invention was made, 
aftershave that is capable of preventing "barber's rash" , which is caused by the same 
bacteria that causes mild acne, wherein the aftershave comprises a pharmaceutically 
acceptable carrier, kombucha vinegar in the amount claimed and a preservative was 
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known, as clearly taught by Bartholomew, as was that liposomes are typical vehicles 
that are able to transport dermatological and cosmetic active agents of different types 
across the horny layer of the skin and form depots of active agents, that lecithin-type 
liposomes provide excellent stability for cosmetic and pharmaceutical compositions and 
that liposomes can serve as vectors for alpha-hydroxy acids, as clearly taught by 
http://web.archive.Org/web/7http:/7www.dr-lautenschlaeqer.de/iiposomes.htm and 
Delrieu, as was that the additional ingredients claimed in claim 22 were known to be 
combinable in aftershave compositions, as clearly taught by Vermeer. Since it was 
known in the art that liposomes and the ingredients taught by Vermeer were useful for 
application to the skin, it would have been obvious to combine these ingredients with 
kombucha to provide the instantly claimed invention. 

One of ordinary skill in the art would have been motivated to combine kombucha, 
a preservative and a cosmetically acceptable carrier with liposomes and the ingredients 
of claim 22 because at the time the invention was made, it was known that kombucha, a 
preservative and a cosmetically acceptable carrier with liposomes and the ingredients of 
claim 22 were all useful for providing a skin care composition and were all useful 
ingredients in application to the skin, as clearly taught by the above references. 

Finally, one would have had a reasonable expectation of success to use 
kombucha, a preservative and a cosmetically acceptable carrier in combination with 
liposomes and the ingredients of claim 22 to provide the following beneficial skin care 
composition to gain the benefits of individual components as part of a composition for 
application to the skin: kombucha, a preservative, a cosmetically acceptable carrier, 
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liposomes and the ingredients of claim 22 to make a composition for application and 
treatment of the skin because at the time the invention was made, the combination of 
kombucha vinegar, in the amount claimed, a pharmaceutically acceptable carrier and a 
preservative was known, as clearly taught by Bartholomew, as was that liposomes are 
typical vehicles that are able to transport dermatological and cosmetic active agents of 
different types across the horny layer of the skin and form depots of active agents, that 
lecithin-type liposomes provide excellent stability for cosmetic and pharmaceutical 
compositions and that liposomes can serve as vectors for alpha-hydroxy acids, as 
clearly taught by http://web.arch ive.org/web/'*/http://www.dr- 
lautenschlaeger.de/iiposomes.htm and Delrieu, as was that the additional ingredients 
claimed in claim 22 were known to be combinable in aftershave compositions, as clearly 
taught by Vermeer. 

It is prima facie obvious to combine two compositions each of which is taught by 
the prior art to be useful for the same purpose, in order to form a third composition to be 
used for the very same purpose.... [T]he idea of combining them flows logically from 
their having been individually taught in the prior art." In re Kerkhoven, 626 F.2d 846, 
850, 205 USPQ 1069, 1072 (CCPA 1980); In re Crockett, 279 F.2d 274, 126 USPQ 186 
(CCPA 1960); and Ex parte Quadranti, 25 USPQ2d 1071 (Bd. Pat. App. & Inter. 1992). 
As the court explained in Crockett , the idea of combining them flows logically from their 
having been individually taught in prior art. Therefore, since each of the references 
teach kombucha, a cosmetically acceptable carrier, a preservative, liposomes, and the 
ingredients of claim 22, particularly surfactants, are effective ingredients in compositions 
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for treating skin and that liposomes are an effective carrier of active ingredients across 
the skin barrier, it would have been obvious to combine these ingredients with the 
expectation that such a combination would be effective in skin care compositions. 
Thus, combining them flows logically from their having been individually taught in prior 
art. 

Based upon the beneficial teachings of the cited references, the skill of one of 
ordinary skill in the art, and absent evidence to the contrary, there would have been a 
reasonable expectation of success to result in the claimed invention. 

Accordingly, the claimed invention was prima facie obvious to one of ordinary 
skill in the art at the time the invention was made, especially in the absence of evidence 
to the contrary. 

No claims are allowed. 

Response to Amendment 

The declaration under 37 CFR 1 .132 filed 14 January 2008 is insufficient to 
overcome the rejection of claims 12, 17, 19 and 21 are rejected under 35 U.S.C. 102(b) 
and of claims 12-15, 17, 19, 21, 22 and 24 under 35 U.S.C. 103(a) as set forth in the 
last Office action because: while it is recognized that Applicant has submitted a 
translation of two previously submitted references, this is not sufficient to overcome the 
rejections under 35 U.S.C. 102(b) and 35 U.S.C. 103(a), since Applicant has not 
demonstrated how Applicant's invention differs from the references cited under these 
statues. 
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Response to Arguments 
Claim Rejections - 35 USC §112 

Applicant's arguments, see "Applicant Arguments/Remarks Made in an 
Amendment", filed 26 December 2007, with respect to 35 U.S.C. 112, first paragraph, 
as failing to comply with the enablement requirement and 35 U.S.C. 1 1 2, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention have been fully considered and 
are persuasive. The rejections under 35 U.S.C. 112, first paragraph, as failing to 
comply with the enablement requirement and under 35 U.S.C. 112, second paragraph, 
as being indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention has been withdrawn. 



Claim Rejections - 35 USC § 102 

Applicant's arguments, see "Applicant Arguments/Remarks Made in an 
Amendment", filed 26 December 2007, with respect to the rejection(s) of claim(s) 12, 
17, 21 and 24 under 35 U.S.C. 102(a) as being anticipated by 

http://web.archive.Org/webr/ht t p://users.b estweb.n et/~om/kmi/skin-hair.html (U1*) have 
been fully considered and are persuasive based upon the amendment of claim 12 to 
now comprise a preservative, wherein newly amended claim 12 recites, that a 
composition for topical application comprises: kombucha and a cosmetically acceptable 
carrier mixed with kombucha and a preservative. Therefore, the rejection has been 
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withdrawn. However, upon further consideration, a new ground of rejection of claims 
12, 17, 19 and 21 under 35 U.S.C. 102(b) as being anticipated by Bartholomew (U) is 
made. 



Claim Rejections - 35 USC § 103 

Applicant's arguments with respect to the rejection of claims 1 2-1 5, 1 7, 21 and 24 
under 35 U.S.C. 103(a) as being unpatentable over 

http://web.a rchive.orq/vvebr7http://users.bestweb.net/~om/kmi/skin--hair.htmi (U1*), in 
view of Blanc (V*, "Characterization of the Tea Fungus Metabolites". Biotechnology 
Letters, Vol. 1 , No. 2 (February 1996), pp. 139-142) and 

http://www.medicinalfoodnews.eom/vol01/issue5/k tea (W*, "Kombucha Tea". Medicinal 
Food News. No. 16 (October 1996), page 1) have been considered but are moot in view 
of the new grounds of rejection based upon the amendment of claim 12 to now 
comprise a preservative, wherein newly amended claim 12 recites, that a composition 
for topical application comprises: kombucha and a cosmetically acceptable carrier 
mixed with kombucha and a preservative; wherein newly amended claims 12-15, 17, 21 
and 24 are rejected under 35 U.S.C. 103(a) as being unpatentable over Bartholomew 
(U), in view of Blanc (V*, "Characterization of the Tea Fungus Metabolites". 
Biotechnology Letters, Vol. 1, No. 2 (February 1996), pp. 139-142) and 
http://www.medicinalfoodnews.eom/vol01/issue5/k tea (W*, "Kombucha Tea". Medicinal 
Food News. No. 16 (October 1996), page 1). 
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Applicant's arguments with respect to the rejection of claims 12, 17, 19, 21, 22 
and 24 under 35 U.S.C. 103(a) as being unpatentable over 

http://web.archive.Org/webHhttp:/7users.bestweb.net/~om/kmi/skin-hair.html (U1*), in 
view of http://web.arch ive.oixi/ webr/http://www.dr-l autenschlaeqer.de/liposomes.htm 
(X*, 'Liposomes: Innovative concepts lead to success'), 

http://web.archive.orq/webr/http:/Mmv.erespa.com/niqhtcrm.htm (V1*. 'Elizabeth 
Renee Esthetics: natural skincare and day spa' page 3), Delrieu et al. (A*, US Patent 
Publication Number: 5,962,015) and Forster et al. (W1*. 'Lipid/Surfactant Compounds 
as a New Tool to Optimize Skin-Care Properties of Personal-Cleansing Products'. 
Journal of Surfactants and Detergents, Vol. 3, No. 3 (July 2000), pp 245-352) have 
been considered but are moot in view of the new grounds of rejection based upon the 
amendment of claim 12 to now comprise a preservative, wherein newly amended claim 
12 recites, that a composition for topical application comprises: kombucha and a 
cosmetically acceptable carrier mixed with kombucha and a preservative; wherein newly 
amended claims 12-15, 17, 21 and 24 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Bartholomew (U), in view of Blanc (V*, "Characterization of the Tea 
Fungus Metabolites". Biotechnology Letters, Vol. 1, No. 2 (February 1996), pp. 139- 
142), http://www.medicinalfoodnews .eom/vol0 1/issue5/k tea (W*, "Kombucha Tea". 
Medicinal Food News. No. 16 (October 1996), page 1), 

http://web.archive.Org/webr/http://www.dr-lautenschlaeqer.de/liposomes.htm (X*, 
'Liposomes: Innovative concepts lead to success'), Delrieu et al. (A*, US Patent 
Publication Number: 5,962,015) and Vermeer (B, US Patent Number: 5,653,970). 
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Applicant's arguments with respect to the rejection of claims 12-15, 17, 19, 21, 22 
and 24 under 35 U.S.C. 103(a) as being unpatentable over 

http://web.arch ive.orq/web/7http: //users.be stvveb.net/~om/kmi/skin-hair.html (U1*), in 
view of Blanc (V*, "Characterization of the Tea Fungus Metabolites". Biotechnology 
Letters, Vol. 1, No. 2 (February 1996), pp. 139-142) and 

http:/7www.medicinalfoodnews.com/vol01 /issue5/k tea (W*, "Kombucha Tea". Medicinal 
Food News. No. 16 (October 1996), page 1), http://web.arch ive.org /web/*/http://www.dr- 
lautenschlaeger.de/liposomes.htm (X*, 'Liposomes: Innovative concepts lead to 
success'), http://web. arch ive,orq/web/7http://www. erespa.com/niqhtcrm.htm (V1*, 
'Elizabeth Renee Esthetics: natural skincare and day spa' page 3), Delrieu et al. (A*, US 
Patent Publication Number: 5,962,015) and Forster et al. (W1*, 'Lipid/Surfactant 
Compounds as a New Tool to Optimize Skin-Care Properties of Personal-Cleansing 
Products'. Journal of Surfactants and Detergents, Vol. 3, No. 3 (July 2000), pp 245-352) 
have been considered have been considered but are moot in view of the new grounds 
of rejection based upon the amendment of claim 12 to now comprise a preservative, 
wherein newly amended claim 12 recites, that a composition for topical application 
comprises: kombucha and a cosmetically acceptable carrier mixed with kombucha and 
a preservative; wherein newly amended claims 12-15, 17, 21 and 24 are rejected under 
35 U.S.C. 103(a) as being unpatentable over Bartholomew (U), in view of Blanc (V*, 
"Characterization of the Tea Fungus Metabolites". Biotechnology Letters, Vol. 1, No. 2 
(February 1996), pp. 139-142), http://www.medicinalfoodnews.eom/voi01/issue5/k tea 
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(W*, "Kombucha Tea". Medicinal Food News. No. 16 (October 1996), page 1), 
http://web.archive.Org/webr/http://www.dr-lautenschlaeger.de/liposom (X*, 
'Liposomes: Innovative concepts lead to success'), Delrieu et al. (A*, US Patent 
Publication Number: 5,962,015) and Vermeer (B, US Patent Number: 5,653,970). 



Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See M PEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Amy L. Clark whose telephone number is (571)272- 
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1310. The examiner can normally be reached on Monday to Friday between 8:30am - 
5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Terry McKelvey can be reached on (571) 272-0775. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Amy L. Clark 
AU 1655 

Amy L. Clark 
April 23, 2008 



/Michele Flood/ 

Primary Examiner, Art Unit 1655 



